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DEEPAK GUPTA, J. (ORAL)

          This Regular Second Appeal has been filed by the defendant

against the concurrent findings of the Courts below, inasmuch as the suit

for  possession  ins�tuted by  the plain�ffs –  Smt.  Naino Devi  and others

(contes�ng respondents N: 1 to 10 herein) in respect of the property in dis-

pute was decreed by the learned trial Court on 26.08.1995, and the appeal

preferred by the defendant-appellant was dismissed by the learned First

Appellate Court on 02.05.2001, thereby affirming the judgment and decree

of the trial Court.

2.  To obviate confusion, the par�es shall hereina7er be referred

to as per their status before the trial Court.

3.  Admi9edly, the property in dispute was owned by Gurmukh

Singh, predecessor-in-interest of the plain�ffs, who had purchased it in an

open auc�on from the Department of Rehabilita�on. As per the plain�ffs’

case, their predecessor Gurmukh Singh had leased out the suit property to

defendant No.1 – Amar Nath (appellant herein), at a monthly rent of ₹125/,
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who in turn gave a por�on thereof to defendant No.2 Mulkh Raj. It was al-

leged that no rent was ever paid to the landlord. An ejectment pe��on filed

in the year 1986 came to be dismissed by the learned Rent Controller on

the ground that tenancy was not proved. Consequently, the plain�ffs ins�-

tuted the present suit seeking possession of the suit property on the basis

of ownership, alleging that the defendants were in illegal occupa�on, and

further claiming mesne profits at the rate of ₹500/- per month.

4.  In the wri9en statement,  the  defendants  pleaded that  Gur-

mukh Singh, a7er purchasing the suit property from the Department of Re-

habilita�on, had agreed to sell the same to defendant No.1 and Hans Raj

(predecessor-in-interest of defendants No.2 to 4 – performa respondents

herein) for a total sale considera�on of ₹725/- vide an agreement to sell

dated 07.05.1963. It  was averred that an amount of ₹525/- was paid as

earnest money, with the balance of ₹200/- to be paid at the �me of execu-

�on of the sale deed, which was to be executed a7er Gurmukh Singh ob-

tained the conveyance deed from the Rehabilita�on Department.  It  was

further stated that Gurmukh Singh had undertaken to remove the debris

(malba) from the property within two months. According to the defend-

ants, the balance considera�on of ₹200/- was duly paid to Gurmukh Singh,

as evidenced by receipt dated 15.09.1963. Therea7er, defendant No.1 and

Hans  Raj  submi9ed  a  site  plan  to  the  erstwhile  Municipal  Commi9ee,

Jalandhar, which was sanc�oned in 1963, whereupon they raised construc-

�on and have been residing therein ever since. They contended that their

possession,  being  open,  con�nuous  and  to  the  knowledge  of  Gurmukh

Singh and the plain�ffs, had matured into ownership by way of adverse

possession. Alterna�vely, they asserted readiness and willingness to per-

form their part of the contract but claimed that they were never informed

about the issuance of the conveyance deed in favour of Gurmukh Singh.

They had even ins�tuted a suit for specific performance. The defendants,

therefore, sought dismissal of the suit and protec�on of their possession

under Sec�on 53A of the Transfer of Property Act, 1882.
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5.  Upon framing of the necessary issues and apprecia�on of evid-

ence, the learned trial Court decreed the suit for possession on 26.08.1995.

6.  In  appeal,  the  defendants  produced  the  agreement  to  sell

dated 07.05.1963 (Ex.DZ) and receipt dated 15.09.1963 (Ex.DZ/1) by way of

addi�onal evidence. The learned First Appellate Court held that both docu-

ments stood duly proved on record. However, it concluded that the defend-

ants had failed to sa�sfy the essen�al requirements of Sec�on 53A of the

Transfer of Property Act to claim protec�on of possession and, accordingly,

dismissed the appeal vide judgment dated 02.05.2001.

7.  Assailing the concurrent findings, learned counsel for the ap-

pellant-defendant contended that the possession of the defendants over

the suit property was in pursuance of the agreement to sell and, therefore,

they are en�tled to protec�on under Sec�on 53A of the Transfer of Prop-

erty Act, even if the said agreement was unregistered. Reliance was placed

upon the judgment of the Hon’ble Supreme Court in Ghanshyam v. Yogen-

dra Rathi, (2023) 7 SCC 361.

8.  Per contra, learned counsel for the respondents-plain�ffs ar-

gued that the agreement to sell (Ex.DZ) relied upon by the defendants does

not record delivery of possession pursuant thereto. It was further submit-

ted that as per the findings of both Courts below, possession was taken by

the defendants  nearly  6–7 years  a7er execu�on of  the said agreement.

Hence,  the essen�al  condi�ons  contemplated  under  Sec�on 53A of  the

Transfer of Property Act for retaining possession are not fulfilled. It  was

also pointed out that the suit for specific performance filed by the defend-

ants has already been dismissed. Reliance is placed upon Mohan Lal (De-

ceased) through LRs v. Mirza Abdul Gaffar and Another, AIR 1996 SC 910;

and Nathulal v. Phoolchand, AIR 1970 SC 546.

9.  Learned counsel for the appellant-defendant does not dispute

the fact that the suit for specific performance ins�tuted by the defendants

has already been dismissed.
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10. This Court has considered the submissions of both the sides

and appraised the record carefully.

11.  The agreement to sell (Ex.DZ) dated 07.05.1963 was executed

by Gurmukh Singh,  predecessor-in-interest  of  the plain�ffs,  in  favour  of

Amar Nath (appellant)  and Hans Raj  (predecessor-in-interest  of the pro-

forma respondents). A perusal of the document shows that the total sale

considera�on was ₹725/-, of which ₹525/- was paid as earnest money and

the balance ₹200/- was to be paid at the �me of execu�on of the sale deed.

The agreement  further  recites  that  a7er  removal  of  the debris  (kothas)

from the property and vaca�ng the land, possession was to be delivered to

the vendees  within  one  month.  However,  there is  no s�pula�on in  the

agreement that the sale deed was to be executed only a7er Gurmukh Singh

obtained the conveyance deed from the Rehabilita�on Department.

12.  It is evident from the terms of the agreement that possession

was not handed over to the vendees at the �me of execu�on of the agree-

ment dated 07.05.1963. Even the subsequent receipt dated 15.09.1963 (Ex-

.DZ/1), though acknowledging payment of the balance ₹200/- and sta�ng

that the vendor had no objec�on to the registra�on of the sale deed or

commencement of construc�on by the vendees, merely permi9ed them to

take possession as per their will, indica�ng that possession s�ll remained

with Gurmukh Singh on that date.

13.  The  evidence  on  record,  as  no�ced  by  the  First  Appellate

Court,  further shows that the debris  was actually removed by Gurmukh

Singh about six to seven years a7er execu�on of the agreement, a fact ad-

mi9ed by Amar Nath (defendant No.1) during cross-examina�on. It  thus

stands established that the defendants entered into possession only there-

a7er and not in pursuance of the agreement to sell (Ex.DZ). The finding of

the First Appellate Court to that effect, therefore, calls for no interference.

14.  In  Nathulal v. Phoolchand (supra), while interpre�ng Sec�on

53A of the Transfer of Property Act, 1882, the Hon’ble Supreme Court laid
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down the essen�al condi�ons required to invoke the doctrine of part per-

formance. The Court held that the defence under Sec�on 53A is available

only when:

“(1) The transferor has contracted to transfer for considera�on any im-

movable property by a wri9en instrument signed by him or on his behalf,

from which the terms necessary to cons�tute the transfer can be ascer-

tained with reasonable certainty;

(2) The transferee has, in part performance of the contract, taken posses-

sion of the property or any part thereof, or being already in possession,

con�nues in possession in part performance of the contract;

(3) The transferee has done some act in furtherance of the contract; and

(4) The transferee has performed or is willing to perform his part of the

contract.”

The Court further clarified that only when these cumula�ve condi�ons are

sa�sfied, can the transferee resist evic�on by the transferor, notwithstand-

ing that the contract is unregistered or the transfer is incomplete in law.

15.  In  Mohan Lal (Deceased) through LRs v. Mirza Abdul Gaffar

and Another (supra), the Hon’ble Supreme Court held that a person who

claims possession under an agreement to sell cannot simultaneously plead

adverse possession, as such possession is lawful only under the contract. It

was further held that once a suit for specific performance is dismissed, the

right to invoke Sec�on 53A automa�cally ceases, as the doctrine operates

only as a shield to protect lawful possession during the subsistence of the

contract. The Court observed that the equitable protec�on under Sec�on

53A is condi�onal upon the transferee’s con�nuous readiness and willing-

ness to perform his part of the contract, and that mere possession without

fulfilment of these requirements does not create any right, �tle or interest

in the property.

16.  Applying the se9led principles to the present case, it is evident

that the defendants–appellants have failed to prove that possession of the
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suit property was taken by them or con�nued in part performance of the

agreement to sell dated 07.05.1963. As already discussed, possession was

admi9edly delivered several  years a7er the execu�on of the agreement

and not contemporaneously with it. Moreover, there is no credible evid-

ence on record demonstra�ng the appellants’ readiness and willingness to

perform their part of the contract in terms of Sec�on 53A of the Transfer of

Property Act or Sec�on 16(c) of the Specific Relief Act, 1963. Once the suit

for specific performance filed by the defendants stood dismissed, the very

founda�on for invoking Sec�on 53A ceased to exist. The protec�on avail-

able under the said provision being purely defensive in nature, cannot be

extended to sustain possession a7er ex�nguishment of contractual rights.

17.  As regards the reliance placed by learned counsel for the ap-

pellants  on  Ghanshyam  v.  Yogendra  Rathi (supra), it  is  no  doubt  held

therein that possessory rights of a transferee in possession under an agree-

ment to sell cannot be interfered with by the transferor or persons claiming

through him. However, the ra�o of that decision is applicable only when

the transferee sa�sfies  all  statutory  requirements under  Sec�on 53A —

namely, possession in part performance and con�nuous readiness and will-

ingness to perform the contract. In the present case, neither of these condi-

�ons is fulfilled; hence, the appellants cannot derive any benefit from the

said authority.

18.  It is a well-se9led principle that concurrent findings of fact re-

corded by the Courts below, when based on proper apprecia�on of evid-

ence and sound reasoning, are not liable to be interfered with in second ap-

peal, unless shown to be perverse, contrary to record, or vi�ated by a sub-

stan�al ques�on of law. No such infirmity or perversity has been demon-

strated in the present case. The findings of both Courts are fully supported

by documentary evidence, namely the agreement (Ex.DZ) and receipt (Ex-

.DZ/1),  as  well  as  by  the  admission  of  the  appellant  himself  regarding

delayed possession.
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19.  In view of the foregoing discussion and the consistent findings

of the Courts below, this Court finds no ground to interfere in the concur-

rent judgments. The appeal being devoid of merit is accordingly dismissed,

with no order as to costs.

13.10.2025         (DEEPAK GUPTA)

Yogesh                  JUDGE

Whether speaking/reasoned: Yes/No

Whether reportable: Yes/No
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