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ASHWANI KUMAR MISHRA J. (Oral)

1. Since the controversy raised in all the petitions is same, they are
being dealt with together by this common judgment. For reference, facts are
being extracted from CWP-10046-2025.

2. The present writ petition has been filed challenging the order
dated 24.07.2024, passed by the Armed Forces Tribunal, Regional Bench,
Chandigarh, in OA No.1479 of 2022, whereby the original applicant was held
entitled to grant of disability pension @ 50% as against 30% for life, by
relying upon the judgment of the Hon’ble Supreme Court rendered in Civil

Appeal No. 418 of 2012 titled as Union of India and Others Vs. Ram Avtar ;

SCC Online SC 1761.

3. Learned counsel for the petitioner(s) submits that the disability
suffered by private respondent is neither attributable nor aggravated by
military service and thus, the impugned order passed by the Tribunal is liable
to be set aside.

4, The issue raised in the present writ petition is no more res-
integra in view of the judgment passed by the Hon’ble Supreme Court in the

case of Bijender Singh v. Union of India and others, 2025 SSC OnLine

SC 895, wherein after considering the judgments in Dharamvir Singh v.

Union of India (2013) 7 SCC 316 and Union of India vs. Rajbir Singh

(2015) 12 SCC 264, and while dealing with Rule 5, 9 and 14 of the

Entitlement Rules for Casualty Pensionary Awards, 1982, held as under:-

“45.1. Thus, this Court held that essence of the Rules is that a
member of the armed forces is presumed to be in sound physical and

mental condition at the time of his entry into the service if there is no
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note or record to the contrary made at the time of such entry. In the
event of subsequent discharge from service on medical ground, any
deterioration in health would be presumed to be due to military
service. The burden would be on the employer to rebut the
presumption that the disability suffered by the member was neither
attributable to nor aggravated by military service. If the Medical
Board is of the opinion that the disease suffered by the member could
not have been detected at the time of entry into service, the Medical
Board has to give reasons for saying so. This Court highlighted that
the provision for payment of disability pension is a beneficial one
which ought to be interpreted liberally. A soldier cannot be asked to
prove that the disease was contracted by him on account of military
service or was aggravated by the same. The very fact that upon
proper physical and other tests, the member was found fit to serve in
the army would give rise to a presumption that he was disease free at
the time of his entry into service. For the employer to say that such a
disease was neither attributable to nor aggravated by military
service, the least that is required to be done is to furnish reasons for
taking such a view.

46. Referring back to the impugned order dated 26.02.2016, we find
that the Tribunal simply went by the remarks of the Invaliding
Medical Board and Re-Survey Medical Boards to hold that since the
disability of the appellant was less than 20%, he would not be entitled
to the disability element of the disability pension. Tribunal did not
examine the issue as to whether the disability was attributable to or
aggravated by military service. In the instant case neither has it been
mentioned by the Invaliding Medical Board nor by the Re-Survey

Medical Boards that the disease for which the appellant was
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invalided out of service could not be detected at the time of entry into
military service. As a matter of fact, the Invaliding Medical Board
was quite categorical that no disability of the appellant existed before
entering service. As would be evident from the aforesaid decisions of
this Court, the law has by now crystalized that if there is no note or
report of the Medical Board at the time of entry into service that the
member suffered from any particular disease, the presumption would
be that the member got afflicted by the said disease because of
military service. Therefore the burden of proving that the disease is
not attributable to or aggravated by military service rest entirely on
the employer. Further, any disease or disability for which a member
of the armed forces is invalided out of service would have to be
assumed to be above 20% and attract grant of 50% disability
pension.

47. Thus having regard to the discussions made above, we are of the
considered view that the impugned orders of the Tribunal are wholly
unsustainable in law. That being the position, impugned orders dated
22.01.2018 and 26.02.2016 are hereby set aside. Consequently,
respondents are directed to grant the disability element of disability
pension to the appellant at the rate of 50% with effect from
01.01.1996 onwards for life. The arrears shall carry interest at the
rate of 6% per annum till payment. The above directions shall be

carried out by the respondents within three months from today.”

5. Learned counsel for the petitioners has not been able to show
any perversity or illegality in the finding of the Tribunal. The factum of
disability is not in dispute. Even otherwise, the controversy raised in the

matter stands recently adjudicated by our composite order dated 28.07.2025
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passed in Union of India and Others Vs. Col. B.S. Bisht and Another;

CWP-20253-2025 and Union of India and Others Vs. IC-41068W Maj.

Gen. Anil Chaudhary (Retd.)) and Another; CWP-20287-2025 and

connected cases. In Gen. Anil Chaudhary case (supra), this Court has
elaborately discussed the entire conspectus and held as under:-

“4. The only ground on which the order of Tribunal is assailed,
is that the remedy of second appeal was not availed, and the
matter was entertained by the Tribunal.
5. The ground placed on behalf of the petitioners does not
appeal to this Court. Undisputedly, the respondent no.l was
commissioned in the Indian Army on 18.06.1983. At the time of
his commissioning, he was placed in the highest possible
medical category Shape-1. He has been discharged from service
on account of Permanently Low Medical Category on
31.01.2021. The opinion of the RMB is before this Court, which
clearly mentions the date of disease as May, 2019. The rationale
for denying disability pension by the RMB reads as under:
“As the disability is of idiopathic origin, onset of
disability is in pease Stn. Jaipur (Rajasthan). There is no
evidence of military related stress or strain of service in
JA/HAAI CIOPS area hence NAMA conceded vide para -
43, Ch-VI of GMO-2008.”
6. Attention of this Court has also been invited to clause 2
of the Report of the RMB, which reads as under:-
2(a) Was the disease/disability attributable to the
individual's own negligence or misconduct? If Yes, in
what way? No
2(b) If not attributable, was it aggravated by the
individual's own negligence or misconduct? If so, in what
way and to what percentage of the total disablement? No
7. It is on account of the opinion of the RMB that the disability
was caused during posting at peace station, and that the claim of

the respondent no.1 for Disability Pension was rejected by the
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competent authority on 20.01.2021. The appeal filed
thereagainst was also rejected on 07.05.2021. It is, thereafter,
the matter was taken to the Tribunal.
8. This Court has heard learned counsel for the petitioners at
length on the merits of the decision of the petitioners-UOI for
denying the Disability Pension to respondent no.1.
9. The issue, as to whether, the Disability Pension could be
denied to an Armed Forces personnel was adjudicated at length
by a judgment of the Supreme Court in 'Dharamvir Singh Vs.
UOI and others' (2013) 7 SCC 316'. There is a long line of
judgments virtually reiterating the principles laid down in
Dharamvir Singh's case (supra). We do not intend to burden
this judgment by referring to large number of cases decided by
the Supreme Court and this Court as well as other courts on the
issue.
10. This Court may refer to judgment of the Supreme Court in
'Bijender Singh vs. UOI and others' (Civil Appeal No.4458 of
2024 decided on 23.04.2025). After referring to the series of
judgments on the issue, the Supreme Court has summed up the
law in paragraph no.45 to 47 of the said judgment, which are
extracted hereinafter:-
“45. We have already noticed the analysis of Rules 5, 9
and 14 of the Rules in Rajbir Singh (supra). After
adverting to the decision of this Court in Dharamvir
Singh (supra), this Court opined as under:
14. The legal position as stated in Dharamvir Singh case
is, in our opinion, in tune with the Pension Regulations,
the Entitlement Rules and the Guidelines issued to the
Medical Officers. The essence of the rules, as seen earlier,
is that a member of the armed forces is presumed to be in
sound physical and mental condition at the time of his
entry into service if there is no note or record to the
contrary made at the time of such entry. More

importantly, in the event of his subsequent discharge from
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service on medical ground, any deterioration in his health
is presumed to be due to military service. This necessarily
implies that no sooner a member of the force is
discharged on medical ground his entitlement to claim
disability pension will arise unless of course the employer
Is in a position to rebut the presumption that the disability
which he suffered was neither attributable to nor
aggravated by military service.

15. From Rule 14(b) of the Entitlement Rules it is further
clear that if the medical opinion were to hold that the
disease suffered by the member of the armed forces could
not have been detected prior to acceptance for service, the
Medical Board must state the reasons for saying so. Last
but not the least is the fact that the provision for payment
of disability pension is a beneficial provision which ought
to be interpreted liberally so as to benefit those who have
been sent home with a disability at times even before they
completed their tenure in the armed forces. There may
indeed be cases, where the disease was wholly unrelated
to military service, but, in order that denial of disability
pension can be justified on that ground, it must be
affirmatively proved that the disease had nothing to do
with such service. The burden to establish such a
disconnect would lie heavily upon the employer for
otherwise the rules raise a presumption that the
deterioration in the health of the member of the service is
on account of military service or aggravated by it. A
soldier cannot be asked to prove that the disease was
contracted by him on account of military service or was
aggravated by the same. The very fact that he was upon
proper physical and other tests found fit to serve in the
army should rise as indeed the rules do provide for a
presumption that he was disease-free at the time of into

service. That presumption continues till it is proved by the
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employer that the disease was neither attributable to nor
aggravated by military service. For the employer to say
so, the least that is required is a statement of reasons
supporting that view. That we feel is the true essence of
the rules which ought to be kept in view all the time while
dealing with cases of disability pension.

45.1. Thus, this Court held that essence of the Rules is
that a member of the armed forces is presumed to be in
sound physical and mental condition at the time of his
entry into the service if there is no note or record to the
contrary made at the time of such entry. In the event of
subsequent discharge from service on medical ground,
any deterioration in health would be presumed to be due
to military service. The burden would be on the employer
to rebut the presumption that the disability suffered by the
member was neither attributable to nor aggravated by
military service. If the Medical Board is of the opinion
that the disease suffered by the member could not have
been detected at the time of entry into service, the Medical
Board has to give reasons for saying so. This Court
highlighted that the provision for payment of disability
pension is a beneficial one which ought to be interpreted
liberally. A soldier cannot be asked to prove that the
disease was contracted by him on account of military
service or was aggravated by the same. The very fact that
upon proper physical and other tests, the member was
found fit to serve in the army would give rise to a
presumption that he was disease free at the time of his
entry into service. For the employer to say that such a
disease was neither attributable to nor aggravated by
military service, the least that is required to be done is to
furnish reasons for taking such a view.

46. Referring back to the impugned order dated
26.02.2016, we find that the Tribunal simply went by the
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remarks of the Invaliding Medical Board and Re-Survey
Medical Boards to hold that since the disability of the
appellant was less than 20%, he would not be entitled to
the disability element of the disability pension. Tribunal
did not examine the issue as to whether the disability was
attributable to or aggravated by military service. In the
instant case neither has it been mentioned by the
Invaliding Medical Board nor by the Re-Survey Medical
Boards that the disease for which the appellant was
invalided out of service could not be detected at the time
of entry into military service. As a matter of fact, the
Invaliding Medical Board was quite categorical that no
disability of the appellant existed before entering service.
As would be evident from the aforesaid decisions of this
Court, the law has by now crystalized that if there is no
note or report of the Medical Board at the time of entry
into service that the member suffered from any particular
disease, the presumption would be that the member got
afflicted by the said disease because of military service.
Therefore the burden of proving that the disease is not
attributable to or aggravated by military service rest
entirely on the employer. Further, any disease or
disability for which a member of the armed forces is
invalided out of service would have to be assumed to be
above 20% and attract grant of 50% disability pension.
47. Thus having regard to the discussions made above, we
are of the considered view that the impugned orders of the
Tribunal are wholly unsustainable in law. That being the
position, impugned orders dated 22.01.2018 and
26.02.2016 are hereby set aside. Consequently,
respondents are directed to grant the disability element of
disability pension to the appellant at the rate of 50% with
effect from 01.01.1996 onwards for life. The arrears shall

carry interest at the rate of 6% per annum till payment.
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The above directions shall be carried out by the
respondents within three months from today.”
11. On behalf of the petitioners a feeble attempt is also made to
dispute the factum of presumption that would arise with regard
to disability having been caused during the course of
employment, where the exact cause of disease is not ascertained.
12. According to the petitioners the Entitlement Rules for
Casualty Pensionary Awards to Armed Forces Personnel, 2008
(hereinafter referred to as the 'Rules of 2008') has since come
into operation, therefore, the previous judgments ought to be
discarded.
13. The submission in that regard is noted only to be rejected.
14. The Rules of 2008, have been introduced by substituting the
previous rules framed by the competent authority for the
purpose. The amended Rule 4(a) provides that invalidation from
service with disablement caused by service factor is a condition
precedent for grant of Disability Pension. The latter part of the
said rule, however, contemplates that the disability element will
also be admissible to personnel who retire or discharge on
completion of term of engagement in low medical category on
account of disability attributable to or aggravated by military
service, provided that the disability is accepted as not less than
20%.
The said rule reads as under:-
4(a). Invalidation from service with disablement caused
by service factors is a condition precedent for grant of
disability pension. However, disability element will also
be admissible to personnel who retire or are discharged
on completion of terms of engagement in low medical
category on account of disability attributable to or
aggravated by military service, provided the disability is

accepted as not less than 20%.
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15.  Rule 4(a), therefore, makes it apparent that the Disability
Pension would be admissible to a defence personnel, where he is
invalidated from service caused by service factors.
16.  The other category where the personnel either retired or
is discharged on completion of the terms of engagement due to
low medical category on account disability attributable to or
aggravated by military service would, however, be entitled to
Disability Pension, build a disability accepted, is not less than
20%.
17.  Rule 10 of the Rules of 2008, deals with 'Attributability’.
Clause (b) thereof specifies the diseases for the purposes of low
medical category of the disease.
18.  Attention of this Court has been invited to sub clause (iii)
of Rule 10(b) which reads as under:-
“(iii) If nothing at all is known about the cause of disease
and the presumption of the entitlement in favour of the
claimant is not rebutted; attributability 'should be
conceded on the basis of the clinical picture and current
scientific medical application. ”
19.  The provision aforesaid, clearly goes to show that even
under Rules of 2008, where the cause of disease is not known,
the presumption of entitlement is in favour of the claimant,
unless is not rebutted and the attributability should be
considered on the basis of clinical picture and current scientific
medical application. It is therefore, clear that even under the
amended rules the presumption of entitlement would continue to
exist where the cause of disease is not known. In the facts of the
present case, the cause of the disease has not been specified.
20. The RMB has not attributed, such low medical condition to
any misconduct or act of respondent concerned. At this juncture,
we may also refer to Rule 5 and Rule 7 of the Rules of 2008,
which read as under:-
Rule 5- Medical Test at entry stage: The medical test at

the time of entry is not exhaustive, but its scope is limited
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to broad physical examination. Therefore, it may not
detect some dormant disease. Besides, certain hereditary
constitutional and congenital diseases may manifest later
in life, irrespective of service conditions. The mere fact
that a disease has manifested during military service does
not per se establish attributability to or aggravation by
military service.
7. Onus of proof: Ordinarily the claimant will not be
called upon to prove the condition of entitlement.
However, where the claim is preferred after 15 years of
discharge/retirement/ invalidment/release by which time
the service documents of the claimant are destroyed after
the prescribed retention period, the onus to prove the
entitlement would lie on the claimant.
21.  Under the amended Rule 7 ordinarily the claimant will
not be called upon to prove the conditions of entitlement. It is
only where the claim is preferred after 15 years of discharge, in
that case, such onus to prove the entitlement would lie on the
claimant.
22.  In a case of the present kind, where the army personnel at
the time of entering into the service, was in sound medical
condition and the origin of the disease is during the service and
the cause of disease is not ascertained, the presumption of sub
rule (iii) Rule 10(b) would clearly cast a presumption of
entitlement in favour of the claimant.
23.  Attention of this Court has also been invited to Regulation
423(a) of Regulations for the Medical Services in the Armed
Forces, 2010, which has been amended in the earlier Rules of
1980, with the Rules of 2010, which is extracted hereinafter.-
“423(a). For the purpose of determining whether the
cause of a disability or death resulting from disease is or
not attributable to Service. It is immaterial whether the
cause giving rise to the disability or death occurred in an

area declared to be a Field Area/Active Service area or
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under normal peace conditions. It is however, essential to
establish whether the disability or death bore a causal
connection with the service conditions.
All evidences both direct and circumstantial will be taken
into account and benefit of reasonable doubt, if any, will
be given to the individual. The evidence to be accepted as
reasonable doubt for the purpose of these instructions
should be of a degree of cogency, which though not
reaching certainty, nevertheless carries a high degree of
probability. In this connection, it will be remembered that
proof beyond reasonable doubt does not mean proof
beyond a shadow of doubt. If the evidence is so strong
against an individual as to leave only a remote possibility
in his/her favor, which can be dismissed with the sentence
"of course it is possible but not in the least probable" the
case is proved beyond reasonable doubt. If on the other
hand, the evidence be so evenly balanced as to render
impracticable a determinate conclusion one way or the
other, then the case would be one in which the benefit of
the doubt could be given more liberally to the individual,
in case occurring in Field Service/Active Service areas.”
24.  In that view of the matter, this Court does not find any
case on merits on part of the petitioners-UOI.
25.  Coming to the aspect of non-exhaustion of alternate
remedy, this Court is not impressed by such argument, at this
late stage, inasmuch as, the issue raised was not only decided by
the competent authority, but the first appeal was also rejected.
26.  The petitioners-UOI, therefore, cannot insist that non-
filing of a departmental appeal before an administrative
authority, has caused such prejudice to it, that the claim of the
respondent no.l1 before the Tribunal, could not have been
entertained. At such late stage of the proceedings, this Court is,
otherwise, not persuaded to entertain the petition, on such

ground.
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27. The instant petitions, accordingly, dismissed.”

6. In that view of the matter, we do not intend to interfere with the

findings recorded by the Tribunal. The writ petitions fail and are accordingly

dismissed.
7. All pending misc. application(s), if any, also stands disposed of.
(ASHWANI KUMAR MISHRA)
JUDGE
(AARADHNA SAWHNEY)
JUDGE
05.08.2025
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