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IN THE HIGH COURT OF PUNJAB AND HARYANA 
AT CHANDIGARH

Sr. No.229

CEA No.28 of 2019 (O&M)
Date of Decision : 18.02.2020

Commissioner of Central Excise, Delhi-III ...... Appellant  

Versus

Dhruv Industries Ltd.  ...... Respondent

CORAM :  HON'BLE MR.JUSTICE AJAY TEWARI
HON'BLE MR.JUSTICE AVNEESH JHINGAN

***

Present : Mr. Sourabh Goel, Advocate 
for the Appellant.  

Mr. Amrinder Singh, Advocate 
for the respondent. 

***

AJAY TEWARI, J.  (ORAL)  

1. The Revenue has come up in appeal against the order of the

Tribunal  dated  21.03.2018  holding  that  the  activity  undertaken  by  the

Assessee amounts to manufacture.  

2. The primary objection taken by the Assessee is that this case

would not be covered under Section 35G of the Central Excise Act, 1944
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(hereinafter referred to as 'the Act') but under Section 35L of the Act as the

basic  question  for  determination  relates  to  taxability  or  excisability  of

goods.

3. Both the said Sections of the Act are reproduced herein below:-

“Section 35G. Appeal to High Court. -

(1)  An appeal  shall  lie  to  the High Court  from every order

passed in appeal by the Appellate Tribunal on or after the 1st

day of July, 2003 (not being an order relating, among other

things, to the determination of any question having a relation

to  the  rate  of  duty  of  excise  or  to  the  value  of  goods  for

purposes of assessment), if the High Court is satisfied that the

case involves a substantial question of law.

(2)  The  Principal  Chief  Commissioner  of  Central  Excise  or

Commissioner of Central Excise or the other party aggrieved

by any  order  passed  by  the  Appellate  Tribunal  may  file  an

appeal  to  the  High  Court  and  such  appeal  under  this  sub-

Section shall be -

    (a) filed within one hundred and eighty days from the date
on  which  the  order  appealed  against  is  received  by  the
Principal  Chief  Commissioner  of  Central  Excise  or
Commissioner of Central Excise or the other party;

    (b)  accompanied  by  a  fee  of  two  hundred  rupees  where
such appeal is filed by the other party;

    (c)  in  the  form  of  a  memorandum  of  appeal  precisely
stating therein the substantial question of law involved.

(2A) The High Court may admit an appeal after the expiry of

the period of one hundred and eighty days referred to in clause

(a) of sub-Section (2), if it is satisfied that there was sufficient

cause for not filing the same within that period.

(3)  Where  the  High  Court  is  satisfied  that  a  substantial

question of law is involved in any case, it shall formulate that

question.

(4)  The  appeal  shall  be  heard  only  on  the  question  so

formulated, and the respondents shall,  at  the hearing of  the
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appeal, be allowed to argue that the case does not involve such

question :

Provided that nothing in this sub-Section shall be deemed to

take  away  or  abridge  the  power  of  the  Court  to  hear,  for

reasons to be recorded, the appeal on any other substantial

question of law not formulated by it, if it is satisfied that the

case involves such question.

(5)  The  High  Court  shall  decide  the  question  of  law  so

formulated and deliver such judgment thereon containing the

grounds on which such decision is  founded and may award

such cost as it deems fit.

(6) The High Court may determine any issue which -

    (a) has not been determined by the Appellate Tribunal; or

    (b) has been wrongly determined by the Appellate Tribunal,
by reason of a decision on such question of law as is referred
to in sub-Section (1).

(7) When an appeal has been filed before the High Court, it

shall be heard by a bench of not less than two Judges of the

High  Court,  and  shall  be  decided  in  accordance  with  the

opinion  of  such  Judges  or  of  the  majority,  if  any,  of  such

Judges.

(8) Where there is no such majority, the Judges shall state the

point of law upon which they differ and the case shall, then, be

heard upon that point only by one or more of the other Judges

of the High Court and such point shall be decided according to

the opinion of the majority of the Judges who have heard the

case including those who first heard it.

(9) Save as otherwise provided in this Act, the provisions of the

Code of Civil Procedure, 1908 (5 of 1908), relating to appeals

to the High Court shall, as far as may be, apply in the case of

appeals under this Section.

Section 35L.  Appeal to the Supreme Court -

(1) An appeal shall lie to the Supreme Court from -
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(a) any judgment of the High Court delivered -

   (i) in an appeal made under Section 35G; or

   (ii) on a reference made under Section 35G by the Appellate
Tribunal before the 1st day of July, 2003;

   (iii) on a reference made under Section 35H,

in any case which, on its own motion or on an oral application
made by or on behalf of the party aggrieved, immediately after
passing of the judgment, the High Court certifies to be a fit one
for appeal to the Supreme Court; or

(b) any order passed before the establishment of the National
Tax Tribunal by the Appellate Tribunal relating, among other
things, to the determination of any question having a relation
to  the  rate  of  duty  of  excise  or  to  the  value  of  goods  for
purposes of assessment.

(2) For the purposes of this Chapter, the determination of any

question having a relation to the rate of duty shall include the

determination  of  taxability  or  excisability  of  goods  for  the

purpose of assessment.”

4. That from Section 35L(1) (b) of the Act it is evident that the

appeal shall lie to the Supreme Court on the question in relation to rate of

duty of excise or value of goods.  Sub-Section(2) of Section 35L of the Act

clarifies that the rate of duty shall include the determination of taxability or

excisability of goods.  In the present case, the claim of the Assessee was that

the activity carried out by it was manufacture and hence was covered under

exemption notifications.  The issue is for determination of the taxability. 

5. In  our  considered  opinion,  the  case  would  be  covered  by

Section 35L of the Act because taxability depends on whether the activity

carried out by the Assessee is manufacture or not.  

6. In  the  circumstances,  the  appeal  is  dismissed  as  not

maintainable.
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7. Since  the  main  case  has  been  dismissed,  the  pending  C.M.

Application, if any, also stands  disposed of. 

    ( AJAY TEWARI )
  JUDGE  

( AVNEESH JHINGAN )
   JUDGE  

February 18, 2020
ashish

Whether speaking/reasoned Yes/No

Whether Reportable : Yes/No
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