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4. Mr. Anurag Jain, Advocate appears and accepts no�ce on behalf

of  respondents.  Learned  counsel  by  defending  the  impugned  orders,  has

opposed the present pe��on.

5. Having considered submissions of both the sides, it is found that

being  cau�ous  of  huge  pendency of  execu�on ma!ers,  certain  direc�ons

were issued by Hon’ble Supreme Court in Rahul S. Shah’s case (supra), which

are reproduced as under:-

“42.  All  Courts dealing with suits and execu�on proceedings

shall mandatorily follow the blow men�oned direc�ons:-

1. In suits rela�ng to delivery of possession, the court must examine

the par�es to the suit under Order 10 in rela�on to third.

2. party interest and further exercise the power under Order 11, Rule

14  asking  par�es  to  disclose  and  produce  documents,  upon  oath,

which are in possession of the par�es including declara�on pertaining

to third party interest in such proper�es.

3. In appropriate cases, where the possession is not in dispute and

not a ques�on of fact for adjudica�on before the Court, the Court

may appoint  Commissioner  to  assess  the  accurate  descrip�on and

status of the property.

4.  A5er  examina�on  of  par�es  under  Order  10  or  produc�on  of

documents  under  Order  11  or  receipt  of  commission  report,  the

Court must add all necessary or proper par�es to the suit, so as to

avoid mul�plicity of proceedings and also make such joinder of cause

of ac�on in the same suit.

5. Under Order 40, Rule 1 of CPC, a Court Receiver can be appointed

to monitor the status of the property in ques�on as custodia legis for

proper adjudica�on of the ma!er.

6. The Court must, before passing the decree, pertaining to

7.  delivery  of  possession  of  a  property  ensure  that  the  decree  is

unambiguous  so  as  to  not  only  contain  clear  descrip�on  of  the

property but also having regard to the status of the property.
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8. In a money suit, the Court must invariably resort to Order 21, Rule

11, ensuring immediate execu�on of decree for payment of money

on oral applica�on.

9. In a suit for payment of money, before se!lement of issues, the

defendant  may  be required to  disclose  his  assets  on  oath,  to  the

extent that he is being made liable in a suit The Court may further, at

any stage,  in  appropriate cases during the pendency of  suit,  using

powers  under  sec�on  151  CPC,  demand  security  to  ensure

sa�sfac�on  of  any  decree.                           

10. The Court exercising jurisdic�on under Sec�on 47 or under Order

21  of  CPC,  must  not  issue  no�ce  on  an  applica�on  of  third-party

claiming rights  in  a  mechanical  manner.  Further,  the  Court  should

refrain  from  entertaining  any  such  applica�on(s)  that  has  already

been considered by the Court while adjudica�ng the suit  or which

raises any such issue which otherwise could have been raised and

determined during adjudica�on of suit if due diligence was exercised

by the applicant.                                                   

11. The Court should allow taking of evidence during the execu�on

proceedings only in excep�onal and rare cases where the ques�on of

fact  could  not  be  decided  by  resor�ng  to  any  other  expedi�ous

method like appointment of  Commissioner or  calling for electronic

materials  including  photographs  or  video  with  affidavits.

12. The Court must in appropriate cases where it finds the objec�on

or resistance or claim to be frivolous or mala fide, resort to Sub-rule

(2)  of  Rule  98  Order  21  as  well  as  grant  compensatory  costs  in

accordance with Sec�on 35A.

13.  Under sec�on 60 of  CPC the term "in name of  the  judgment-

debtor or by another person in trust for him or on his behalf" should

be read liberally to incorporate any other person from whom he may

have  the  ability  to  derive  share,  profit  or  property.

14. The Execu�ng Court must dispose of the Execu�on Proceedings

within six months from the date of filing, which may be extended only

by  recording  reasons  in  wri�ng  for  such  delay.
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15. The Execu�ng Court may on sa�sfac�on of the fact that it is not

possible to execute the decree without police assistance, direct the

concerned Police Sta�on to provide police assistance to such officials

who are working towards execu�on of the decree. Further, in case an

offence  against  the  public  servant  while  discharging  his  du�es  is

brought  to  the  knowledge  of  the  Court,  the  same  must  be  dealt

stringently in accordance with law.

16.  The  Judicial  Academies  must  prepare  manuals  and  ensure

con�nuous  training  through  appropriate  mediums  to  the  Court

personnel/staff execu�ng the warrants, carrying out a!achment and

sale and any other official du�es for execu�ng orders issued by the

Execu�ng Courts.”

6. Although the opening words of para 42 reveal that the Courts

have to mandatorily follow the aforesaid direc�ons, but at the same �me,

direc�on No.9  would  indicate  that  the  Court  in  appropriate  cases  during

pendency of the suit is required to use the power under Sec�on 151 CPC so

as to demand security to ensure sa�sfac�on of any decree.

7. In the present case, since the land of the defendant-pe��oner is

already  under  mortgage,  so  there  was  no  necessity  for  the  trial  Court

concerned  to  ask  for  the  security  to  be  submi!ed  by  the  defendant-

pe��oner.  As  such,  both  the  impugned orders  are  hereby  set  aside.  The

ma!er  is  remi!ed  back  to  the  trial  Court  with  the  direc�on  to  grant

opportunity to the defendant-pe��oner to file his wri!en statement and to

proceed further in accordance with law.

8. It is informed by learned counsel for the respondents-plain�ffs

that ma!er is more than 05 years old, so the trial Court will take effec�ve

steps for expedi�ous disposal of the case.

Disposed of.

April 07, 2025
Sarita

                  (DEEPAK GUPTA)

          JUDGE

 Whether speaking/reasoned? Yes/No

 Whether reportable? Yes/No 
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