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entered  between  the  par�es,  only  the  Courts  at  Germany  had  the

jurisdic�on.

4. Necessary issues were framed. Evidence produced by the par�es

was taken on record. Both the Courts below came to the conclusion that it is

only the Germany Courts, which had the territorial jurisdic�on to entertain

the ma!er. Not only this, both the Courts below also considered the ma!er

on merits and found that it is the plain�ff, which was at fault and so, it was

not en�tled to the relief  of  mandatory injunc�on,  as  claimed by the said

plain�ff. Consequently, the decision of the trial Court dismissing the suit on

20.01.2016 was upheld by the First Appellate Court by dismissing the appeal

of the plain�ff-appellant on 18.09.2018.

5. Assailing  the  aforesaid  findings,  learned  counsel  for  the

appellant contends that as per the quota�on (Annexure A-1), the Courts at

Germany had the jurisdic�on only regarding the dispute arising directly or

indirectly  from  the  contractual  rela�onships.  Learned  counsel  for  the

appellant contends that the said jurisdic�on was not a bar as far as the rights

in defects of the machinery are concerned.

6. Even  if  the  abovesaid  conten�on  of  learned  counsel  for  the

appellant is found to be correct and the case is considered on merits, it is

found that the Courts below have not commi!ed any error in dismissing the

suit.

7. It will be apt to reproduce the observa�ons made by the First

Appellate Court, based on evidence on record, in this regard. These read as

under:-

“12. It has been contended that the learned civil Court has failed to no�ce

the categoric averment that the plain�ff had installed machine as per the

guidelines.  Even  defendant  had  not  at  any  point  of  �me  provided  the

manual  to  the  plain�ff  which  are  alleged  to  be  prerequisite  before  the

installa�on  of  the  machine.  But  this  plea  is  against  the  facts  and

circumstances of the case. It has come on record that the plain�ff installed a
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laser  machine  of  its  own.  A  service  technician  of  defendant  visited  the

plain�ff from 25.4.2011 to 29.04.2011 to test laser machine and he found

out  that  the  plain�ff  had  installed  laser  without  filter  and  without

inadequate hoses and has not provided for the required minimum safety

measure against the radia�on. Even the plain�ff a!ended training on laser

handling in Hamburg from 14.07.2010 to 16.07.2010. Therea;er at the �me

of visit by technician of defendant in April  2011, the plain�ff was using a

cooling  system that  was  not  in  line  with  the  specifica�ons  stated  in  the

manual  which  was  provided alongwith  the  laser.  PW-1  Gurvin  Singh  has

admi!ed in his cross-examina�on that technician of the defendant visited

the company to check the machine. He also admi!ed that when he le;, the

machine was working properly. There was problem in the machine and he

rec�fied  the  same.  He  has  not  denied  this  fact  that  manual  describing

detailed  safety  measure  was  not  provided  to  him,  rather,  he  does  not

remember if the defendant provided the same. He gave evasive replies to

the ques�ons sugges�ng the fact that he has been concealing the material

facts, truth from the Court especially when he admi!ed that technician of

the defendant visited the plain�ff company and when he le;, the machine

was working properly. Even the installa�on of the A.C. which was purchased

by him later on is also sugges�ve of the fact that he has not taken care of

controlling humidity in the machine. Thus, the learned trial Court has rightly

held that there is no fault on the part of the defendant especially on the

basis of examina�on of DW-1 Lebercht Von Trotha who has proved the test

report as well  as proved manual Ex.D1 and Ex.D2 respec�vely vide which

safety measure which were required to be observed by the plain�ff but he

failed to do so. 

13.  A  perusal  of  the  record  shows  that  out  of  94,000 Euro  price  of  the

machine to be delivered at New Delhi by Sea Freight, the plain�ff could only

pay some amount and amount of 36,698.34 Euro were balance towards the

defendant. He has not been able to show that he has made en�re payment

to  the  defendant,  rather,  he  shown  ignorance  that  he  has  received  any

no�ce from the defendant qua the remaining balance payment. Even he also

showed ignorance regarding his reply sent against the above no�ce to the

defendant  on  10.09.2012.  The  plain�ff  has  admi!ed  this  fact  that  no
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payment was released to the defendant therea;er, as such, full amount to

the defendant has not been paid despite the fact that when the technician

of the defendant visited the premises of the plain�ff, machine used to work

properly. All this lead to irresis�ble conclusion that the plain�ff is guilty of

his own wrong and has not come to the Court with clean hands. Hence, he

was rightly  declined the relief  sought  by him.  So there  is  no flaw in  the

findings of  the learned trial  Court which rightly  dismissed the suit  of the

plain�ff. 

14.  The ld.  Counsel  for  the appellant  could not  point out  as  to  how the

conclusion,  recorded  by  the  ld.  Trial  court,  was  either  contrary  to  the

posi�on on record or suffer from any material irregulari�es that being so

there hardly exist any ground, atleast plausible in law to interfere with the

decree being assailed in the present appeal. Thus, there is no merit in the

appeal  and  the  same  is  hereby  dismissed,  with  costs.  Decree  sheet  be

drawn. The trial court file be sent back and appeal file be consigned to the

records a;er due compila�on.” 

8. It is evident from the aforesaid observa�ons, which are based

upon the proper apprecia�on of evidence on record that plain�ff installed

the laser machine in ques�on at its own. When the service technician of the

defendant visited the premises of the plain�ff to test the machine, it  was

found that the same had been installed by the plain�ff without any filter and

without adequate hoses. Plain�ff had not even provided required minimum

safety measures against the radia�on. It was also no�ced that though the

plain�ff  had  a!ended  the  training  of  the  laser  handling  in  Hamburg

(Germany), s�ll at the �me of visit by the technician of the defendant, it was

found that the cooling system being used by the plain�ff was not in line with

the specifica�on stated in the manual, which was provided along with the

laser machine. Not only this, PW1 – Gurvin Singh, the partner of the plain�ff-

firm  during  his  cross-examina�on  admi!ed  that  a;er  the  visit  of  the

technician of the defendant-company, the machine was working properly, as

the  said  technician  had  rec�fied  the  same.  The  Courts  below  have  also

referred  to  the  tes�mony  of  DW1-Lebercht  Von Trotha  examined by  the
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defendant, who proved test report as well as the manual as Ex.D1 and D2

respec�vely,  proving  the  safety  measures,  which  were  required  to  be

observed by the plain�ff, which the plain�ff had failed to do. Not only this,

plain�ff had even failed to make the complete payment of the machine as

has  been  observed in  para  No.13  of  the  judgment  of  the  First  Appellate

Court.

9. In the aforesaid facts and circumstances, this Court is of the view

that there is no illegality or perversity in the concurrent findings of facts as

recorded by the Courts below, which are based upon proper apprecia�on of

evidence  on  record,  warran�ng  any  interference  by  this  court.  As  such,

holding the appeal to be devoid of any merit, the same is hereby dismissed.

 

April 03, 2025
Sarita

                  (DEEPAK GUPTA)

          JUDGE

 Whether speaking/reasoned? Yes/No

 Whether reportable? Yes/No 
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